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= The purpose of this session is to:

» Give an overview of the two dominant
principles that govern the operations of a
registered charity; and

» Review the rules relating to related and
unrelated business activities in light of those
principles.
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12:00pm - Introductions
12:05pm - Some General Principles

12:20pm - What CRA Asks About a Charity That
Seems to Be Carrying on Business

12:30pm - Related Key Concepts

12:40pm - A Structured Way to Ask Whether a
Business Is Unrelated - With Discussion

1:00pm - What If The Business Is Unrelated?
1:15pm - Summary

1:25pm - General Discussion

1:45pm - Conclusion
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— The First Dominant Requirement

» An organization’s purposes must be
exclusively and legally charitable.
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= charitable purposes

» relief of poverty
» advancement of education
» advancement of religion

» other purposes as determined by the
courts and having a public benefit
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= Purposes or Objects

» charity law sees an organization's objects
as those ends towards which action is
directed, not the manner in which any
activity is undertaken.
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» a charity must carry on its own
exclusively charitable activities, or fund
certain organizations identified in the
Income Tax Act (“qualified donees™), or do
both;
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= Activities

» Objects or purposes are best thought of as
collections of possible activities. Activities
must be both contemplated by objects and
aim to advance them.

» But activities cannot stray outside the
boundaries of the collection; and the
collection must be charitable in the way
the law describes and requires.
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» Hunter’'s Maxim’s For Philanthropic Success

— Every Purpose That Is Good, Is Not
Necessarily Charitable

— Every Activity of A Charity — While Good — Is
Also Not Necessarily Charitable.
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— The Second Dominant Requirement

» An organization must be established for the
benefit of the public or a sufficient segment of
the public.
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= The Details of Public Benefit
» The benefit should generally be tangible.

» The beneficiaries must be the public-at-
large or come from a sufficient segment of
the public as determined by the charitable
purpose being considered.

» The organization may not otherwise
benefit private individuals except under
certain limited conditions.
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m The Detalils of Public Benefit

» Subject to some exceptions, the
organization cannot exist for the benefit of
Its members. Professional associations,
trade unions are not typically considered
charitable at law.

» The organization cannot restrict delivery of
the benefits to a certain group or class of
persons without adequate justification.

» The organization cannot charge fees for its
services where the effect of the charge
would be to unduly exclude members of
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» Hunter’'s Maxim’s For Philanthropic Success

— Every Charity When Doing Good for the
Public Benefit Must Provide No More Than
Incidental Private Benefit
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= \What Does This Mean For Doing Business?
= The Question:

» what is a charity allowed to do by way of
operating a business?

— Or

» what can’t the charity do in operating a
business?
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m The Charities Directorate asks:

» whether an existing, registered charity is
carrying on an acceptable business (that is
a "related" one) or an unacceptable
business (that is an "unrelated" one).

» There are two kinds of related businesses:

— businesses that are run substantially by
volunteers; and

— businesses that are linked to a charity's
purpose and subordinate to that

purpose
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= The ITA question then is to determine
whether a business is an unacceptable one
In that it is unrelated because it is NOT:

» run by volunteers; or

» linked to a charity's purpose and
subordinate to that purpose
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m Key concepts under the Income Tax Act for
registered charities to understand the limits
of charities and business operations

» Business
» Carrying On a Business

» Related and Unrelated Business
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m Business

» a business involves commercial activity —
deriving revenues from providing goods or
services — undertaken with the intention
to earn profit.
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= \Whether a particular activity of a charity is a
business requires the facts and
circumstances in each case to be considered

In the light of certain criteria established by
the courts
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The intended course of action
The potential to show a profit
The existence of profits in past years

The expertise and experience of the person
or organization that undertakes the activity
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= \What does it mean to be linked to a charity's
purpose and subordinate to that purpose?

= The fact that the profits from a business are
applied to a charitable purpose is not
sufficient to constitute the necessary linkage.

m |t is the nature of the business, and whether
It has some direct connection to a charity's
purpose, that determines whether it is a
related business.
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» CRA recognizes four forms of connection or
linkage. A business will be considered
linked to a charity's purpose Iif it fits within
one of the following categories:

» a usual and necessary accompaniment of
charitable programs;

» an off-shoot of a charitable program,;

» a use of excess capacity; or

v

the sale of items that promote the charity

or Its objects.
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= \WWhat does it mean to be subordinate?

» Relative to the charity's operations as a whole,
the business activity receives a minor portion
of the charity's attention and resources;

» The business is integrated into the charity's
operations, rather than acting as a self-
contained unit;
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= \What does it mean to be subordinate?

» The organization's charitable goals continue to
dominate its decision-making; and

» The organization continues to operate for an
exclusively charitable purpose by, among other
things, permitting no element of private benefit
to enter Iin its operations.

Worton Hunter & Callaghan
Barristers & Solicitors




Where Does This Lead?
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A Decision-tree for Identifying an Unrelated
Business

A structured way to find out whether a business

being carried-on is unacceptable one in that it is
unrelated because it is NOT:

— run by volunteers; or

— linked to a charity's purpose and subordinate to
that purpose
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= |s a particular activity a business carried on by the
charity?

» |s the activity commercial in nature—that is, does
the charity derive revenue in consideration for the
provision of goods or services?

» Does the charity intend to profit from the activity?

= |f no to either question: the activity is not a business.
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If yes to both questions:

> |s the income-earning activity simply the sale of
donated goods?

> If yes: the income-earning activity is not a
business.

If no:

» |s the income-earning activity carried out on a
systematic, regular basis?

If no: the income-earning activity is not the carrying on
of a business.

If yes: the income-earning activity is the carrying on of

a business.
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» |s the business of a charity an unrelated business?

» Are substantially all the people running the business
volunteers?

m |f yes: the charity is carrying on a related business.
= |f no:

» Are the business activities linked to the charity's
purpose?

» If no: the charity is carrying on an unrelated
business.
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= |fyes:

» Are the business activities subordinate to a
dominant charitable purpose?

= |f no: the charity is carrying on an unrelated business.

» |f yes: the charity is carrying on a related business.
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What Happens If A Business is Unrelated?
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Operating an unrelated business is in breach of
the Income Tax Act and can lead to
deregistration.

CRA normally invites the charity to wind-up the
unrelated business or to place it in a separate
taxable corporation that is wholly-owned.

This must be done within a reasonable time
frame.

If not and no extenuating reasons, the charity’s
registration will be revoked.
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= A charity can invest in a separate taxable
corporation on the same basis that it can invest
In any other for-profit business.

= The charity's directors need to satisfy themselves
that the investment represents a prudent use of
the charity's assets.

= Directors need to be alert to ensure no benefit of
a private nature is conferred on the corporation.
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What Ways Can An Unrelated Business Be Held By A
Charity?
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= The Simple Way:

» An Alberta Business Corporations Act
Corporation

= A More Complicated Way

» A Business Trust (A Non-Income Trust)
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» Hunter’'s Maxim - Charity and Business

— Every Activity of A Charity — While Good — Is
Also Not Necessarily Charitable.

— Every Charity When Doing Good for the
Public Benefit Must Provide No More Than
Incidental Private Benefit.

— To Be Charitable (i.e. Related), Business
Must Be Directly Linked to a Charitable
Purpose But Subordinate to that Purpose
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